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MB. ROBINSON: CQur next panel is on
governnent oversight and | think it is a terrific
follow on to the discussions we just conpleted before
t he break.

We're going to specifically be talking
about issues relating to governnment oversight of both
prisons and jails. W have before us this afternoon,
the final panel of the day, three expert w tnesses in
the field; Professor Mchele Deitch, M. WIliam
Yeomans, who | have to say is a forner coll eague of
mne in the Departnent of Justice and delighted he is
here, and M. Matthew Cate.

Qur panelists are going to be providing an
analysis for us of the strengths and weaknesses of
the governmental correctional oversight nodels that
currently exist in the United States. These include
onbudsnen, inspectors general, and offices of
i ndependent review, and they're going to detail the
factors, including independence, transparency and
adequat e resources, that are needed to sustain robust
governnental oversight. The role of governnent
i nvestigation into litigation as a form of oversight
is also going to be exanmined in their discussions.

Let me introduce them specifically.

Prof essor Deitch is a 2005-2006 Soros
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Seni or Justice Fell ow and teaches crimnal justice at
the University of Texas's Lyndon B. Johnson School of
Public Affairs. Her research is focused on the issue
of independent prison oversight.

Bill Yeomans is the director of prograns at
the Anerican Constitution Society in the area of |aw
and policy, and | think, very importantly, he served
for 24 years at the Department of Justice in the
Cvil Rights Division holding a series of inportant
positions there, including acting as an assi st ant
attorney general

M. Cate has been serving as the inspector
general in California and was appointed in that
position in March of 2004 and was subsequently
confirnmed by the California Senate for a six-year
termin that post. Prior to his appointnment M. Cate
served as the deputy attorney general in the
California Departnent of Justice.

I want to thank all three of them for being
here to today to address what | think is a very
crucial topic in the explorations this commssion is
undertaki ng, and we will go ahead and begin with
Prof essor Deitch.

MS. DEI TCH: Thank you very nuch.

Thank you for the opportunity to appear before you
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t oday.

As we tal k about oversight, | think we
woul d all do well to renmenber that this is a term
that tends to be possibly too | oaded and, nore
i mportantly, msunderstood, it is msconstrued very
easily, and, as a result, it doesn't give us any
confidence that we're all using the word in the sane
way when we tal k about oversight. | actually find it
much nore productive to reframe the concept of
oversight, at |east non-traditional prison oversight,
as an unbrella termthat actually enconpasses at
| east six distinct functions. Those functions are
regul ation, audit, accreditation, investigation,
reporting, and inspection and nonitoring. | think
that each one of these is essential but it is a
separate part of prison oversight.

VWhen we tal k about prison oversight, the
problemis that we tend to nerge all those concepts
and we assune that they're sonehow in conpetition
with one another or nmutually exclusive or they're in
conpetition with each other as to which one is nost
effective. Wat we have, what each of us has in mnd
is a different one of those functions. It makes
conmuni cati on about oversight very difficult because

oftentimes we're tal king at cross-purposes; one
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person has regulation in mnd, another person has
i nspection in mnd, for exanple.

We need to begin tal king about these as
separate functions and we need to figure out howto
make each one of them stronger and nore effective.
There's no one entity that can neaningfully serve
every one of those functions. There are different
constituencies that are served by them In a
nutshell, let nme try to nmention sone of the
di fferences.

Regul ation is a function that's served by
those governnmental entities that have enforcenent
authority, they have the ability to wield a hanmer
over the agency in some way, whether it is financia
or sonme other kind of penalties; the ability to cl ose
an institution, for exanple.

The audit function is concerned with
whet her the agency is nmeeting certain established
performance standards, performance indicators, or
policies. It could be internal, it could be
external. It is extrenely inportant and it serves as
a managenment tool, it is a critical aspect of
effective nmanagenent. It is critical that agencies
have effective internal accountability mechani sns

that are part of this audit function.
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The accreditation function is yet
different. It indicates accountability to fellow
professionals, it indicates a stanp of approval.

The reporting function has to do with the
role of the media or human rights organizations or
even tenporary conmi ssions in bringing attention to
prison conditions, helping draw public attention to
prison conditions or to a particular incident.

Then there's the investigation function.
That has to do with accountability for w ongdoi ng.
It is redress for past violations, it is reactive.
Critical, but it is very different fromthe other
functions.

And, finally, we're tal king about
i nspection and nonitoring. Inspection and nonitoring
is perhaps the one we're least famliar with., It
i nvol ves an i ndependent outside entity, it involves
routine and regul ar review of every institution as a
preventive neasure, it involves an entity that has
unfettered access to every prison and jail facility,
and it involves a holistic |ook of the inmpact of
prison on prisoners. There's no enforcenent
mechani smthat goes along with inspection and
nonitoring. 1t relies on persuasion, on cooperation,

on public pressure for change, but, renmenber, there
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are other functions served by other entities.

| ndependent nonitoring and i nspection provides an
opportunity for dialogue, it is not another |ayer of
managenent. As both Gary Johnson and Wal ter D ckey
indicated earlier, it is best seen as a partnership
bet ween the agency and the nmonitoring entity.

Again in the last mnute | have | would
like to stress that it is inportant that we not try
to conpare and contrast these different functions,
the different mechani sms, but rather encourage a w de
range of oversight nmechani sns, both inside and
out side of the agency. W need to |ook for ways to
strengt hen each one of those critical functions.

MS. ROBINSON: Thank you.

Bill Yeonmans.

MR, YEOWVANS: Thank you, Conmi ssi oner
Robi nson. And nenbers of the comm ssion, thank you
for having ne here today.

I"mgoing to talk about two very dramatic
forns of external oversight involving the enforcenent
of federal law by the federal government in federa
courts and, in particular, I'mgoing to talk about
how the Cvil R ghts Division of the Justice
Depart nent goes about doing that. The first formis

crimnal and the second would be civil.
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The departnent enforces 18 USC 242 which is
a post-Civil War statute that allows crimna
prosecutions of individuals who interfere with
constitutional rights and federal laws. It does that
through the Crimnal Section of the Civil Rights
Di vi si on whi ch consists of about 45 attorneys in
Washi ngt on working in conjunction with U S. attorneys
around the country. In the course of a normal year
the division and the U S. attorneys prosecute roughly
60 cases crimnally. CObviously that's not very nany
nati onwi de, and that involves all |aw enforcemnent
prosecution, so a good nunber of those are police
officers or other public officials. So in any year
roughly a third of color-of-law prosecutions involve
peopl e working in prisons and jails.

The nobst common type of prosecution is the
use of excessive force by a nenber of, staff menber
ina prison or jail, and can frequently, it can
sonetinmes involve battery, sometinmes sexual assaults,
frequently results in bodily injury. Generally the
FBI serves as the |ead investigator under very tight
reporting deadlines that apply only in civil rights
cases. |In part that comes out of history and
tradition, these are not popul ar cases, it is

necessary to have reporting deadlines to keep the
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bureau noving forward. It is also inportant to
renove a cloud of suspicion froma corrections
of ficer as quickly as possible.

It has been a |l ong-standing practice to
require an investigation whenever the facts, if true,
woul d nake out a civil rights violation. That neans
there are thousands of potential cases every year
that comes to the Civil Rights Division. There is a
prelimnary investigation. A vast majority of cases
are di sposed of through a prelinminary investigation.
It is necessary to have a prelimnary investigation
to wi nnow out the non-meritorious cases fromthe
nmeritorious cases. That's a difficult thing to do
because of the situations in which these cases ari se.
CGenerally the victins are powerl ess, they have
difficulty acquiring and comruni cating the facts, and
so it is necessary to have an outside look to
determ ne what's really happening.

The cases are prosecuted under very
difficult standard. It is necessary to show that a
corrections officer acted with the intent to use nore
force than was reasonably necessary in the situation.
That means that the corrections officer had to know
at the tinme that he or she used the force that it was

nore than what was required at the time, so these are
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difficult cases to nake. GCenerally you need a
cooperating officer, a videotape, very strong
circunstantial evidence.

Crimnal convictions are very inportant.
They' re inportant because they send a nessage to an
institution, also to the inmates, that everybody in
the institution is bound by the rule of |aw and the
law wi Il be applied both to i nmates and peopl e who
run the institution. But these are a very limted
tool. They have a limted inpact because they
address very specific situations, they rarely get
into the underlying conditions that may have led to
violence, and so it is necessary to have the civi
enforcement as well.

And though I'mrunning out of tine, let ne
just nention that since passage of the Cvil R ghts
of Institutionalized Persons Act, actually starting
bef ore passage of the act but certainly since passage
of the act, the Cvil Rights Division has had the
authority to sue prisons and jails to correct
unconstitutional conditions of confinenent and it has
done so. It has investigated roughly 400
institutions during that period. There is a very
clear progression in the nunber and type of

prosecutions since 1996 with the enactnent of the
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Prison Litigation Reform Act. There has been a cl ear
drop-of f nationwide in conditions cases. There are,
I think, a variety of reasons for that that we can
tal k about. But what you see in particular in the
Cvil Rights Division is that in the |last few years
i nvestigations and prosecutions involving conditions
in prisons and jails has ground to a virtual halt,
and | see the inexorable zero.

MS. ROBINSON. M. Yeomans, thank you
very nuch.

Mat t hew Cat e.

MR. CATE: Thank you, Comm ssi oner
Robi nson, and thank you to all the conmi ssioners for
havi ng ne here.

To provide you with a little bit of
background of who | am | was a career prosecutor at
the county level with the state attorney general's
of fice focusing primarily on issues of corruption and
wr ongdoi ng by police officers and public officials
when | was plucked from obscurity two years ago and
pl opped in this job. | obviously had a lot to learn
about corrections and being an inspector general and
I think I"'mstill |earning.

What | found was that at the time | was

appoi nted the inspector general was an at-wl|l
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position who was hired and fired by the governor.
The audits conducted by the inspector general's
office were confidential, they were not available to
the public. Staffing at that time was mninmal. The
i nspector general's office funding rose and fell with
ot her agenci es dependi ng upon the state coffers, and
at the tine | began we had only about eight auditors
and investigators in the office and as you recall, in
California we have 160 sonme -- five, 6,000 inmates
and 50,000 staff nenbers, and we began to see change
iMmediately. |In part it was due to cooperation
between the California | egislature and the governor
but -- and | think that was in part due to the fact
that the conditions at the prisons at that tine were
recogni zed to be poor, overcrowded, little
programm ng, health care, both nmental health and
physi cal health care was determ ned to be broken by
federal courts, and the courts also deened the system
unable to police itself, so part of the idea of
addressing those i ssues was to invigorate the office
of the inspector general

| came in with the following priorities.
The first was to rigorously audit and investigate to
the extent that ny resources would allow. The second

was to be transparent in everything we did which
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neant advocating for all of our reports to be a
matter of public record. The third was to

coll aborate with the correctional officials.

This isn't always as easy as it sounds because there
could be a natural tendency towards conflict, as you
m ght i magi ne, between an inspector general and the
appoi nted correctional officials. And the fourth was
accountability. In that | hoped that when we found
things wong and nmade recomendati ons for change,
that those changes woul d actually occur rather than
the problens just continuing to proliferate. And,
finally, we hoped to do all of this with

i ndependence.

So if |I could, I would just in ny brief
time explain what the California nodel |ooks |ike and
then answer your questions about how it is working.

As you know, | was appointed by the
governor. After ny appointnent as an at-wll
enpl oyee the | aw was changed and now | was
reappointed with a six-year fixed termso | can only
be renmpoved for cause. Secondly, |'mresponsible only
for the California Department of Corrections and
Rehabilitation so | don't have oversight authority
over any of the other agencies in California. W're

organi zed as a separate agency, |'mnot a part of the
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departnent at all, | operate conpletely autononously
fromthe Department of Corrections and
Rehabilitation, funded separately, et cetera, and |
report directly to the governor in that capacity.

Next is staffing and budget is now casel oad
based. Again through cooperation with the
| egi sl ature and the governor's office, we're no
| onger a zero-based budget agency but | subnmit a
casel oad budget to the |egislature explaining how
many nmatters we're auditing and investigating and
what areas we're providi ng oversight and expressing
those in dollar figures as far as the need for
funding. Now that's brand new, this will be the
first budget cycle under that system so it is stil
i n experiment.

Next, the inspector general's office has a
gol den key so ny deputies and | can go anywhere at
any time and into any facility and speak to any
inmate or any officer, we can demand any docunent and
it has to be provided or it is a m sdeneanor.

Finally now, as a matter of statute, all ny
reports are a matter of public record so anytinme |
conmplete an audit nmy staff imrediately posts that on
our website and we issue a press rel ease announci ng

it to the public. W provide sunmaries of our

203



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i nvestigations of m sconduct which don't include the
of ficer's nane but does provide the basic areas that
the m sconduct occurred.

We have two mmjor parts of the office. The
first is what I would call the traditional audits and
i nvestigation function. By law now we're required to
audit every institution every four years. Again
that's brand new and so we are just beginning with
t hat .

We al so vet every warden, so every warden
before they' re appointed has to be eval uated by the
i nspector general's office and we submt a
confidential report to the governor on the
qualifications of that warden. If we find the
i ndi vidual unqualified and the governor appoints
anyway, then our finding is nade public. W also, as
| said, investigate wongdoing by public officials at
the hi ghest |evels.

And then | see |'mat zero but in the |ast
30 seconds | will tell you that we al so have a new
function called the Bureau of |ndependent Review
whi ch was, frankly, stolen fromthe Los Angel es
County Sheriff's Departnent, and what that function
i nvolves is we have hired attorneys with expertise in

crimnal law, enploynment |law and civil rights, and as
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teans they provide realtinme oversight of all interna
affairs cases that reach a certain |evel of
i mportance and so they eval uate those cases as
they're conducted and then they publicly report on
the quality of those investigations and on the
discipline that's ultinately determned so that the
i dea being that the public, and in this case the
federal court that's providing oversight, is
confortable with the officer discipline process and
knows that if there are bad apples, that those cases
are being handl ed effectively and that the discipline
is fair to the officers also, so that's our function,
and we're all open to your questions.
M5. ROBINSON: Is that last function
you described the bulldog accountability, is that --
MR CATE: Oh, that's different.

M5. ROBINSON: Gkay. Can you tell us

about that? | know you nentioned that in your
st at ement .

MR. CATE: |I'mslightly enbarrassed to
admit, | invented that term

M5. ROBINSON: | thought it was quite
cat chy.

MR CATE: Thank you.

And it is brand new so we will see how many
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teeth that bulldog actually has as tine goes on, but
here is the idea. Traditionally in an inspector
general's office or a state auditor will conduct an
audit and then a year later conduct a followp audit
to see how many of the recommendati ons have actual ly
been carried out and whether there's actual change.
The only thing that bull dog accountability adds is
that | promised ny correctional adm nistrators that |
work with if you don't fix it a year |ater, then what
I"mgoing to do is |I'"mnever going to let that go,

' mgoing to keep reporting that that same problem
exi sts again and again and again until they kick me
out and so that's the idea, and with the hope that if
ny people go to all the trouble to find the probl em
and bring it to light, they darn well better fix it
or I will try to enbarrass you, that's it.

M5. ROBINSON: Let me step back as we
start questioning and ask the three of you to reflect
back on the | ast panel that we had and, in
particular, the concept that | think Walter Dickey
and really all of themtal ked about on the question
of kind of a partnership between an oversi ght or
noni tori ng person or persons and the agency, to what
extent does that, should that play a part. And |

suspect, Professor Deitch, that you might say it
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mght play a different part in different of the

sectors or roles that you laid out, but | would be

interested in reflections on that or any of the other

kind of major themes that the | ast panel brought out,

and, Professor Deitch, why don't we start with you.
M5. DEI TCH  Sure.

I think the notion of partnership is
absolutely criticality but, as you suggest, | think
it plays out in the inspection nonitoring function
and less so in, say, the investigation function.
think it does play an inmportant role in the
accreditation function as well and auditing.

G ven that the role of an inspector or a
nonitor is to aid in inprovenent, try to help the
agency nove beyond where it is, that can only happen
through a col | aborative process, through dial ogue.
| think that both a nonitoring entity and the
correctional agency share a set of values that has to
do with wanting safe and hunane institutions and
wanting themto operate according to the rule of |aw,
and by working together they can point out ways that
that inprovement can occur.

I think there's a lot that correctiona
adm nistrators would |i ke about the inspection and

nonitoring process. For exanple, the outside entity
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is often saying the sanme kind of things that the
Department of Corrections has been saying for a |ong
time but conming froman outside entity it is going to
carry a lot nore credibility with the public or
| egislators, for exanple. Also information that's
produced by nonitors can be an excel |l ent nanagenent
tool for the agency. You can stave off lawsuits by
taking into account some of the things that are being
poi nted out by a nonitor or inspector. You are
sol ving problens before |lawsuits are filed, you are
decreasi ng suspicion by letting the outside fol ks
know what' s happeni ng i nside the agency, and you are
preventing probl ens because it is acting as a form of
i nformal social control over people within the
agency. It can help |leverage resources for the
agency. That's a very inportant aspect of it being a
partnership. And | think it is really part of
professionalismin corrections to | ook for ways for
an agency to inprove, to recognize that it often
takes an outside set of eyes to draw attention to a
probl em

This sumrer | was spending a lot of tine
studying the British systemand | spent time with the
director of operations for the British Prison Service

and | was asking himabout this. And he said to ne,
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"I'f you ever believe everything is okay you shoul dn't
be in this job, there's always ways that we can

i mprove," and that's what | think an inspector and
nonitor can do and why it is such a partnership.

MR. YEOWVANS: | certainly would never
conme out agai nst partnershi ps and cooperation, but it
does seemto nme that it is, in the world in which
function, sonetines inportant to maintain an
adversarial relationship, to maintain | everage, and
that can happen during an investigation. It is
important at tines to insist that you are getting
what you need. It is sonetimes inportant in
negotiations, in trying to develop a renedy for a
situation, to maintain an adversarial relationshinp.
Certainly it is good to be as cooperative as
possi ble, but not to the extent of coming up with a
weaker remedy than is necessary. But certainly,
certainly once there is a resolution, then working
t oget her, cooperation, collaborative nonitoring is
essential to make sure that the resolution is
properly and fully inplenented.

MR. CATE: This is a touchy point.
I"ve had a good relationship with Secretary Hi ckman
who has been the only secretary since | have taken ny

position, and | think that's been hel ped by the fact
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that he knows that |I'mrequired by statute to publish
every audit that | conduct and so we can on one hand
say on a collegial basis, you know, here is what |
think is wong and here are ny ideas for fixing it
and he tells me, you know, you don't understand the
conplexities of X, Y and Z and we have a good give
and take in that respect, but | think because he
knows | have to publish in the end, that we naintain
I think, enough independence. It is always the push
and pull. On one hand you want to coll aborate and
hel p i nprove the system and, on the other hand, you
don't want to be co-opted by someone because you get
to know them and |i ke them

| think the same is true for other
st akehol ders. Wether they're plaintiffs' |awers or
advocates for reformor |abor, each group has their
own agenda that they would like to see go forward for
what they see is the betternent of the system and so
| try to listen to those groups when they want to
tal k and, again, because of resource or a difference
of agreenment over what we should be | ooking into we
don't always agree, but | think it is having an open
door and an open phone and | think that's very
i mportant.

M5. ROBINSON: WMatt, do you find that
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there are approaches that other states are using that
you have been able to pick up ideas from and node
some of your approaches on?

MR, CATE: Yes. To sonme extent
there's, in sone respects this system this nodel has
been put together through the political process and
either the governor's office or nyself will inplenent
change and that would be codified by the |egislature
or the legislature would inplenent change and we
woul d execute that change. Each systemis so
different. For exanple, nobst inspector generals work
i nside of the agency but have dual reporting to the
agency head and to the governor's office or to a
statewi de i nspector general, so it is hard to put
those together. There are good enforcenent tools
that people are using to try to ferret out fraud and
abuse and | have | earned fromthose and, thanks to
Prof essor Deitch, | started readi ng about what the
British inspectorate is doing and the tone of their
reports is terrific as far as using what | would cal
| east force necessary, they don't enbarrass the
officials but just point out the problens in a
constructive way, so try to learn as we go. But
really this is kind of a new area of public

adnmini stration and so we're learning it as we go and
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certainly don't claimto have all the answers because
we're just starting here in California.

MB. ROBINSON: Professor Deitch, as you
see this kind of energing feel around the country,
are there any kind of suggestions that you coul d nake
to us as a conmission as we're kind of thinking about
recomendati ons that we can be including in our fina
report.

MS. DEI TCH: How |l ong do we have?

M5. ROBINSON: | would say not forever,
we have a di nner tonight.

But, | nmean, in ternms of genera
principles, | nean, obviously we're thinking about
kind of on the broader scale, but in terns also of
bal ance of trying to achi eve objectives and
recogni zi ng our goals, but recognizing also the need
for kind of the operational side and nanagenent
concerns.

MS. DEI TCH. There's a couple ways |
could answer that question. M first point is to go
back to what | said before which is the need to
strengt hen each one of those functions and | can
poi nt out good exanpl es of each one of those
functions and we can tal k about things that are good

and bad about them But if you are |ooking for a way
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to structure sonme kind of entity, |I can't tell you
there's one way to do it. | think that every state
has its own culture, every country has its own
culture, and you need to | ook at what are the options
in that state, what kind of entities exist there that
we can strengthened in sone way.

When | started doing ny research | assuned
there was going to be an ideal way to structure sone
kind of entity. There isn't. | have seen it work in
ways as varied as a nonprofit organization doing
i nspection work, to a legislative inspection entity.
The Chio Correctional Institutions Inspection
Committee is based at the |egislature but they have
i nspectors that do work that | ooks a lot |ike what
the British inspectorate does.

You can have a body |ike what M. Cate was
describing. There are regul atory agencies such as in
Texas there's the Texas Conmi ssion on Jail Standards
whi ch inspects every jail according to various
standards. It has the ability to decertify a jail if
it doesn't neet those standards. | can go on with
various other exanples, but the point is there's no
magi c way to do it, you just need to find out if each
of those functions is being served.

M5. ROBINSON: Bill Yeomans, let me go
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back to you and your conmments about the kind of
changing function of the Civil Rights Division in the
Justice Departnment and the degree to which the G vi
Rights of the Institutionalized Persons, the CRI PA
Act, is to a great degree being used to a nuch | esser
extent than it was in the past.

To what extent should or could Congress be
exercising a greater oversight function there?
know you al lude to that question in your testinony
and you didn't really have a chance to address it in
your oral renarks.

MR YEOVANS: Yes. | think it would be
extrenely inmportant for Congress to do sone
oversight. There has been a major failure of
oversight by Congress not only in the civil rights
area, but other areas as well, but civil rights has
suffered a great deal. There have been, obviously,
policy decisions nade within the Cvil R ghts
Di vi sion that have never been explored and those
policy decisions have resulted in far fewer
i nvestigations of prisons and jails and far fewer
cases filed. It seens to ne that it would be well
wort hwhile for Congress to take a | ook at what's
notivating those decisions. Certainly it is possible

that peopl e have concluded there's been a | ot of
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progress and there sinply isn't occasion to file as
many |awsuits, it could be that there are | ega

i mpedi ments that need to be explored, but certainly
it is not a decision that should be made without sone
public airing of policy.

MS. ROBINSON: But generally, Bill,
fromthe standpoint of oversight of prisons and
jails, even if CRIPA were used to a | arger degree,
think you used the term"lightening strike" in your
testi mony which |I thought was a good kind of termto
show that at best it is going to be kind of an
exanpl e or a highly publicized usage and not
sonmet hing that's going to be kind of a regularized
use such as a regular nonitoring of facilities. |
guess in the broadest sense, what is the role that
that kind of litigation plays in ternms of governnent
oversi ght?

MR. YEOWVANS: Well, let me just
di stinguish. Wwen | said lightening strike, | was
speaki ng nostly about the crimnal side where it
really is a lightening strike because officers sinply
are sort of stunned when they are singled out for
crimnal prosecution, and it has becone that way on
the civil side because there's so little litigation

being pursued. It seens to nme that it doesn't
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necessarily have to be that way. Now it may be that
the gol den age of conditions litigation has passed
but surely the need for that kind of |awsuit has not
passed entirely and it is not a grand renedy, it
certainly is not the be all and end all in this area,
but it does seemto ne to be a necessary conponent of
ensuring oversight, of ensuring conpliance with
constitutional and statutory mninum and that
conponent is being |ost.
M5. ROBINSON: Let me turn to nmy fell ow
conmi ssi oners. Margo.
M5. SCHLANGER: This is a direct

fol | owup.

As you know, Bill, | used to work in the
Cvil Rights Division and | did those CRIPA | awsuits
and |'minterested in your perspective on a question
that | never asked nyself when |I did that 10 years
ago.

It seens to ne that when the Civil Rights
Division lawers go into a new facility, that the
ki nd of inspection that they do | ooks a fair anount
like the inspection we heard about in Europe. They
come in with, you know, a forensic psychiatrist and a
correctional nedicine guy and a sanitation person and

a couple of lawers and in a cooperative jurisdiction
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had pretty free ranged. It is announced but ot her
than that, it looks a lot |ike what we were hearing
about in Europe, and yet we heard from Ms. Chunn that
she thought that would be a terrible nodel for the
United States so | wonder if you think that, in fact,
that nodel, that confrontational nodel fromthe
outside of fighting federal against state governnent,
has had the kinds of bad effects that she -- |'m not
tal ki ng about the exact sane thing but that she
thought m ght cone fromthat sane thing, or if, in
fact, it turns out that conflict gets managed and
progress is nmade, and | nmean this very sincerely.
didn't think in those kind of grand ternms when | was
a lawyer doing this stuff and so |I'mvery interested
i n what your thoughts are on that.

MR YEOVANS: | think, of course, there
are a lot of variables that can play in whether or
not it works in any given instance, but | do think
that the approach to it, | agree with you that the
approach we go in with is very simlar to the one
that's described, and it can produce, as you know, a
fairly informed and detailed findings letter which is
then shared with the jurisdiction along with the
suggestion that these are some things that you ought

to do and, by the way, if you don't do them there
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coul d be | egal consequences.

It seens to nme that that is a very good way
to lay out for a jurisdiction a blueprint based on
consi der abl e expert opinion, expert exam nation of
what can be done to inprove an institution. And I
think that, as | said before, sonme adversaria
contexts can be helpful in that it keeps the push
goi ng and obvi ously sone cooperation is al so hel pfu
too. In ajurisdiction that is inclined to nmake the
ki nds of changes that are necessary to bring the
facility into conpliance with the law, it can be a
very cooperative and a very constructive process,
so | guess | would disagree with the previ ous wtness
that it is aterrible mbdel and | do think that, for
the nmost part, it has beneficial effects.

MS. DEITCH Can | just add on to that
one point.

Wiile there are simlarities to the nodels,
| think it is inmportant to point out that the kind of
i nspection and nonitoring we heard about fromthe
| ast panel was regular, regular and routine, it is
not once a probl em has been identified.

MB. ROBINSON: Ot her questions fromthe
panel? Tim

MR. RYAN. | never thought | would get
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to this point, but one of ny worst nights as a
supervisor in the jail was the night after CRI PA

i nvestigators canme in and had total chaos in the jai
because of what they said to the inmates. They said
lots of things. They wouldn't allow us in the room
One of your words concerns ne in that, if | heard it
correctly, that an adversary is good, that
sensitivity sonetinmes is not necessary or some words
like that. |'mprobably not saying it correctly.

| believe that if we are going to take a
| ook at ourselves and all ow the federal governnent to
come in, which we are required to do, and | was
required to stay outside the door where they went in
with a bunch of inmates, and then they proceeded to
| eave at five o' clock, and ny shift, my seven
of ficers and nyself, and 1,200 i nmates had to dea
with the repercussions of your office coming in.

My concern as a person who has had to live
through sonething like that which went on for three
nights until we got control of the place again is
that there needs to be sensitivity, there needs to be
an assessnment of what the adversarial situation is
and what the goal is in acconplishing those tasks, so
| hope | didn't hear what | thought | heard.

MR. YEOVANS: No, certainly | didn't
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suggest there that should not be sensitivity, there
shoul d be sensitivity. OCbviously there needs to be
sensitivity as to the needs of the institution and to
the continuing safe function of the institution, but
| do think there also needs to be sufficient
i ndependence that the investigators can get to the
facts and that's, as you point out, a very delicate
situation that needs to be managed careful ly.

MR. RYAN. Thank you. | got that off
ny chest now after 25 years now.

MR YEOWANS: |'mglad | gave you the
opportunity.

MR RIPPE: A question for Matthew

You tal ked to us about how you satisfy

yoursel f that standards are being in fact foll owed
and if they're not, how you can ensure that the
situation is corrected so the standards are foll owed
so ny question is, what's the book of standards that
you all use. 1Is it ACA or sonething that because of
your culture in California along with ACA you
devel oped or how do you do that?

MR. CATE: Primarily we base our
standards on either the California Penal Code or
Title 15 of the California regs and then, third, the

departnent's own operating manual. And so our view
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i s what does the | aw say, what do the regs say and
what do you say you shoul d be doing and then we judge
them according to their own standards, and the
departnent's operating nmanual is usually the one that
they get hung up on the nost.

MR, RI PPE: Thank you.

MR. KRONE: In our crimnal justice
system if you are investigated by the police and it
goes to prosecutor and they believe that you are the
one that did it, fromwhat | have read and understood
fromyou it sounds alnost |like they tell the guy you
better change your ways or we're going to put your
nane on the Internet. |'mwondering, is there a step
that we can go farther to further enforce that rule?
Fromwhat | read it sounds like you do your auditing,
you find problens, you identify it to the warden. He
may or may not inplement that and there's no system
where he has to with the exception of public ridicule
by your website. Is that true?

MR. CATE: Well, you have your choice.
You either are going to be a part the system neaning
| would work for the secretary, and then have sone
authority with the secretary to make change that way
but | ose a degree of independence, or | work outside

the box of the administration and | have great
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i ndependence but little authority to say what happens
so | don't think you can have it both ways. | do
have a bully pulpit in that | can, whether it is hold
a press conference or just publish ny findings, |
think that is powerful, and | have assess to the
governor and so fromtinme to tinme if | find sonething
that nerits his attention I can go all the way to the
top and nake ny pitch and then the people that are

el ected then deci de whether they're going to

i mpl enent that or not.

MR KRONE: To nmintain that little bit
of independence or what independence you have so that
you don't kind of make waves for the groups that
don't have any further enforcenent except passing it
on to higher-ups that can then take the proper
action; is that correct?

MR CATE: | think so.

MR KRONE: It is hard for ne to
understand a system where you just say look, | w sh
you would do this and if you don't, nothing is going
t o happen.

MR CATE: Well, that's the nature of
an outside auditor, there's no other way about it.
And | think the nbst -- again, it is early, and so we

may | ook back in five years and say you know what,
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this independence thing is for the birds, you are
better off working inside the system but | don't
think that was working very well and so ny viewis

i ndependence is better, nmy viewis transparency is
better, and I think that so far we're starting to see
change and it is too early to tell, adnmittedly, but I
think that's better than the alternative.

MR KRONE: As to your initial figuring
out how to work that system do you project down the
road that you will make changes, the asked for
changes, nore power, strength to cure your findings?

MR. CATE: It is a Titanic-sized system
and I'ma little rudder, but it is ny hope that we
are going to start, we will turn in the right
direction, and the think that the correctiona
adm nistrators are earnest in their desire to do
that. They have been forthright with me and | have
| evel ed 10 different broadsides into their ship and
they're still nice to me when | cone in. | think one
of the things that was nmentioned is that you have
this high turnover rate and that's another area
where, frankly, you |look at the pros and cons of the
California system On one hand |'ve got an at-wil|
enpl oyee in M. H ckman that | have oversight of and

so rapid turnover of that position probably isn't
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conducive to progress. On the other hand, it is ny
job to publicly, you know, yell about every problem]
see. And, of course, the nedia picks up on all of
those so that's a tug of war also that | think has to
be dealt with by the policymakers.

MS. ROBINSON: Let nme leap in here,
Matt, and just kind of follow up on that.

We' ve had discussion off and on throughout the
course of the commission's |ife and today about the
i mportance of public attention to corrections and how
oftentinmes the public isn't very interested. Do you
find that the public is interested when you issue
reports and is the legislature interested? W know
G oria Romero, who is a nenber of our conmmission, is
interested, but generally are legislators interested,
is the public generally interested?

MR. CATE: The nedia, you would be al
surprised to hear, is nore interested in the bad news
than the good it seens, but there was coverage
recently when the federal court announced that he had
seen, that Judge Henderson had seen progress in
health care, that nade the newspapers, and so that
was a positive. And | can't cast the |legislature al
with one role. As you said, sonme are very interested

in the issue and others appear to be interested in
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ot her issues, | guess, to be generous.

V5. ROBINSON: And the public
generally, or do you have any sense about that beyond
t he medi a?

MR. CATE: | don't have any nore
i nsi ght than anybody el se except that people al ways
ask ne what do you do what is that, and it seens to
me that the general public just wants to be safe.

And there seens to be a rising tide of people who are
interested in making sure that everyone in our
society is treated in a humane way, even those that
are incarcerated, at least | hope so, but | don't
think we're anywhere near the mgjority and nost fol ks
just want to be safe.

MR SCHWARZ: This is to M. Yeonans.

You have, | guess, just recently joined a
really inportant organization and in ternms of what
the public interest is in these issues, | wonder if
the Anerican Constitutions Society has taken
positions on prisons, a yes or no. Indeed if they
have, what they are.

MR. YEOVANS: W have not sinply
because the society as a society does not take
positions, we work through our nmenbers who speak out

on various topics, so we have not taken any positions
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as a CS.

MR. SCHWARZ: Here is a very
progressive organi zati on that for one reason or
anot her hasn't taken a position on inportant issues.

MR. YEOVANS: W don't take positions
at all.

MR. SCHWARZ: You do. You take very
enl i ghtened positions on sone things.

MR YEOVANS: Well, we try to pronote
peopl e who take enlightened positions but the society
itself does not take enlightened positions or other
positions. For instance, Conm ssion Schlanger is an
active ACS nenber.

M5. ROBINSON: Are there further
questions?

Let me then, let nme shift the topic to
maybe a large extent. W really haven't raised this
subj ect today of privately run prisons and jails.
What do we do about governnent oversight there?

Qovi ously we have, you know, oversight of contracts
in contracted facilities generally, but does that
really do it as far as private prisons are concerned?

M5. DEITCH Let me take a stab at
this.

First of all, when you tal k about oversi ght
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of privately run facilities, the nost inportant thing
we have going right nowis control over the contract
and nonitoring process, contract nonitoring process,
whi ch neans you have to have contracts that deal with
all of these issues. Mst of themdon't. Texas
actually has really a nodel systemfor witing
contracts and then for monitoring compliance with the
contract but that's all they have the right to do is
to nonitor conpliance with it. So nobst privately run
jails in particular and prisons in nost parts of the
country do not have that |evel of specificity in the
contracts and, as a result, there's really very
littl e know edge about what's going on in those
facilities.

| think it is a critical issue. | think
that any kind of entity that is set up to nonitor
public prisons and jails needs to cover the private
facilities as well. It took a long tinme, for
exanple, in Texas before the Texas Conm ssion on
Jail s Standards, before the standards even applied to
private jail facilities, so they are often left out
of the decision and it is critical

MB. ROBINSON: So are there exanpl es

now of states where, | gather Texas is an exanple,

where it is including private prisons and other
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facilities in those kinds of oversights or nodel s?

M5. DEITCH What |I'msaying is the
Texas Departnent of Crimnal Justice, when it
contracts with a private facility the contracts are
well witten and allow nonitors to be stationed in
each of those facilities to do contract nonitoring.

M5. ROBINSON: | see.

Bill.

MR YEOVANS: Wth us it comes down to
a legal question usually as to whether the person
i nvol ved or people involved are state actors on the
one hand or are acting under color of |aw and, for
the nost part, certainly at least on the crimna
side, we have argued that they are; that they are
acting on behal f of, at the behest of the state
because they have this contract to performthese,
basically these state activities.

M5. ROBINSON: Is that settled | aw?

MR YEOVANS: Not entirely. So it
i nposes difficulty.

Ms. DEITCH Can | add one conment that
I was tal king about prisons and not jails in Texas.

M5. ROBINSON: Right.

Matt, how do you deal with that here in

Cal i fornia?

228



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR CATE: Well, first of all, | agree
there's oversight and we can go into the private
prisons. W have issued one audit on fiscal areas
involving private institutions, but prinmarily the
issue is resources frommy office and these are Leve
1 and Level 2 inmates at the nobst, and | spent |
thi nk about 50 percent of our resources dealing with
the juveniles and the young people in our Youth
Aut hority, former Youth Authority, now Division of
Juvenil e Justice, and so between that and prisons
with the highest level inmates, it is difficult to
cast those resources towards the private prisons
whi ch they need. So although the availability is
there, frankly we haven't done as much of that as |
think is probably necessary yet.

M5. ROBINSON: Has the state
| egi sl ature focused at all on that question or has it
been too absorbed with what's already on its plate
with the public facilities?

MR. CATE: Again, it is a m xed bag.
Sone are interested in what happens in the private
facilities and fromtime to time we'll have a riot or
sonmet hing will happen and the question will be raised
are the private individuals, private security

sufficient to provide the necessary safety for the
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i nmates and staff and so you'll see that raised
oftentimes if there's a large fight or riot in an
institution and that will get legislative attention.
And then sonetinmes the funding i ssue cones into play
and you will see that grab the legislature's
attention because the question is always raised is it
truly Il ess expensive to run a private institution
versus a public when you | ook at the level of inmates
that are there and long-termcosts, et cetera, so we
see those kind of issues cone up nost often.

Condi tions of confinenment we don't see cone up that
of t en.

DR. DUDLEY: Just a conparative
question of a different type. | nean, | realize we
have been tal ki ng about different types of governnent
noni toring and different aspects, but |'m wondering
when we | ook across the board at the range of issues
that should be consi dered when nonitoring a prison
system through any of these nethods, whether we're
tal ki ng about the health services or the menta
heal th services or whatever, do you find that, are
there areas, no matter which approach we are talking
about, which tend to be ignored or not adequately
noni tored or expl ored when you | ook across the

breadth of the elenments that go into corrections
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syst ens.

M. DEITCH In terms of substantive
areas?

DR DUDLEY: Right.

M5. DEITCH | guess ny feeling is that
there's so little nonitoring that's going on right
now t hat you coul dn't possibly narrow the scope of
t hat.

MR YEOVANS: |'mnot sure | can give
categories of things that are being ignored nmore than
other things. Certainly in |ooking at nedical care,

i ssues can arise across the board fromnental health
services to provision of basic first aid energency
care, so I'mnot sure that can | single out any
particul ar area.

MR CATE: In California we have a
lawsuit for every issue alnost so plaintiffs' counse
and the federal courts have largely nonitored the
health care area and so that gets quite a bit of
attention, at least it has recently, the officer
di scipline process. The nentally ill also, that area
is monitored, and parole is nonitored. The Division
of Juvenile Justice is nmonitored by the courts. |'m
sure I|'mmnmissing three or four

So | think one area that | would like to
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see nore attention to is progranmm ng, and one of the
things | think the ACA is doing well or the ACA and
the administration of state correctional officials,
is they're working towards standards that can be
utilized by everyone on issues like who is really
being rehabilitated, what are the true rates, what's
a true level of conparison when you account for al
the different factors. No one really looks into the
programm ng i ssues because, frankly, | think, from
many points, as long as there's people dying on
condition of confinenment issues resources have to go
to that, and once that is taken care of, then you can
probably turn to issues |like inmate progranmm ng
rehabilitation, and trying to prevent future victins.
DR G LLIGAN: This is for M. Cate.
A few years ago | was invited by a
committee in the California senate to work with them
on fornmulating a |l aw which the | egislature and state
assenbly passed to nonitor violence in the California
prison system particularly, of course, letha
vi ol ence; homicides, suicides and so forth, to really
have a conprehensi ve sunmary of these sort of year by
year, how many occurred, who were the perpetrators,
who were the victinms, what were the circunstances,

which institutions seemed to be nbst dangerous,
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et cetera, with real investigations of each and every
case and a public reporting of what was bei ng done to
reduce the | evel of violence.
They passed the | aw and appropriated the noney for it
but, unfortunately, Governor Gray Davis vetoed it.
I"mjust curious with the programthat you
have in place now, is there any sort of systematic
enphasi s on nonitoring the sort of extrene viol ence
that occurs throughout that systemand get a
systematic handl e of what's causing this, are things
getting better or worse, what can be done, that sort
of thing.

MR CATE: In sone circunstances in
sone areas, yes. For exanple, the departnent, the
agency is currently working on a new death revi ew
process where they have a team of experts who are
going to, who have just started to review i nmate
deaths and are going to triage those, if you will, to
Internal Affairs or to professional peer groups, to
i censing boards, et cetera, so they're starting to
get nore systens in place there. But | think one of
the areas that the department has struggled with over
the last few years is that they really don't have a
great -- information technology is still in the real

rudi mentary stages.
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We do have oversight investigation of at
| east the officer discipline process, and we're al so
putting in place nenoranduns of understandi ng between
the various prisons and the county D. A s and sheriffs
to try to get homicides investigated in a
prof essi onal way, that's an ongoi ng process, but
there's nothing as conprehensive as you described in
pl ace, as | understand it.

M5. ROBINSON: Tim
MR. RYAN. One of things that we do and

as a society is we're very credential of ourselves.
You go in and it feels like criticism it may not be,
but obviously you will find things that have gone a
little bit sideways. A lot of our energy in this
commi ssion has to be put forward to how do we make it
safe, how do we nmake it a safe organi zation, and one
of the things that | would be famliar with is the
National Institute of Corrections which spends a
great of tinme in training

VWhat sort of efforts can your agencies do
towards hel ping us getting better at what we do when
you see a problemout there? How do you educate ne
as an administrator either through NIA ACA vyour
| ocal state agency, how do you help us get better

when you find a bad thing, how do you hel p us get
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best practices out there, what could you do to
educate me to be a better correctional admnistrator
today, tomorrow and in the future?

MR CATE: Well, frankly you know a | ot
nore about this than | do so that's a chall enge.
think | take -- and that's true for nost of the
correctional people that I work with. They have been
doing it for 25 years, | have been doing it for two.
But | can |et you know where you are out of
compliance with you're own rules, I'mtrained to do
that, and | can collaborate with you and as they used
to say use the brains that the good Lord gave me and
sit down with you and col | aborate and say all right,
this seems to me to be broken and it seens |ike we
have a coupl e options here, don't you think that this
m ght be a better approach, but | think it is the
dialogue that is really the nmost effective tool. The
prof essor probably has a greater know edge of nany of
these things than | do, but my experience in
California has been when we sit down face to face and
we talk in a non-adversarial way, when we respect the
know edge that you bring as a correctiona
adnmini strator into the dial ogue, then we get further
than we do if | just sit down and tell you you are

wong and here is what you shoul d be doing.
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MS. ROBINSON:  Gary.

MR. MAYNARD: |'ve been thinking about
the advantages of state oversight or federa
oversight and nost of us adm nistrators who work in
the field, we work very hard to advi se our
| egi sl atures about the issues of nental health,
mentally ill in prison, substance abuse problens in
prison and al so our congressional delegations, and it
seens that Congress has been reluctant to put noney
into our dealing with the nentally ill and substance
abuse funds are being cut back and |I'mjust curious
as to how responsive they would be to oversight if
they woul d open up all those doors and create al
that cost.

MR. CATE: The first goal of oversight
is to figure out what's going on and try to identify
what the needs are. And you don't necessarily get
action out of oversight, but what you get is
transparency, you get an understandi ng of what's
goi ng on, and then you think about whether there are
things that need to be done. And | agree with you
that it is unlikely at this point that the federa
governnent is going to be passing out increased
funding for a variety of programs, that seens to be a

budget reality at this point. But |I do think that it
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is important to find out what's going on, what the
facts are and what the needs are and whet her the
federal government can neet themnow or in the future
or whether they can be nmet now by states or sone
other bodies. | think any way that they're met is
good.

MR WOOL: |'m hearing Professor Deitch
talk about the rarity of independent inspection and
noni toring, perhaps two or three state systens only
across the country, and M. Yeomans is tal king about
the diminution in civil litigation fromthe federa
governnent and we're going to hear tonorrow about the
Prison Litigation Reform Act, restrictions on private
litigation. |1'mwondering if you could conment on
the causes, the reasons for this dininution, if
that's what we are seeing, and al so the consequences.

MR. YEOVANS: | think the reasons are
broad and they go well beyond this specific area.
think that we have seen doctrinal shifts obviously in
the law, we have seen a changing political climte
that has contributed to those shifts, and so that
there is at this point sinply far |less tol erance for
structural injunctive litigation than there was in
the past. Part of that is because the bench is nore

conservative, part of it is that there sinply is not
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the kind of political will that once existed to
address those problens, and, frankly, it is

i nconcei vabl e that today Congress woul d pass anything
resenbling CRIPA that instinct sinply doesn't exist,
and it is largely, | think, a political change. It
is also a result of, | think, political attacks on
courts and the way courts operate. W hear endlessly
about judges who | egislate fromthe bench or judges
who read their own predilections into the
constitution and what that really nmeans is that they
rul e agai nst you, but we hear that rhetoric over and
over again, and | think it has an effect. And

obvi ously because we have had conservatives
consistently appointed to the bench, there are fewer
j udges now who approach this kind of litigation with
the kind of sensitivity and aggression which really
is necessary to make it effective.

M5. DEITCH | would agree with all of
that and I would just add, | was a court nmonitor in
the Ruiz case, the big Texas prison reformcase, and
so | have a personal sense of the extent to which
there was trenendous resentment anong | egislators,
anong corrections officials, among really many
different |layers of governnent, about the intrusion

of the courts into correctional affairs.

238



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I think that the costs that, the financia
costs that resulted for the state as a result of this
ki nd of court intervention, while perfectly
appropriate, just led to a sense of we want to cut
this off, we can't have the federal governnent
telling us what to do in the states, we can't have
federal judges determ ning correctional policy, et
cetera. The whol e reason why the courts were
intervening in the first place was that there were no
ot her nechani sns, the courts were all there was, that
was the problemand that's what needs to be renedi ed.

M5. ROBINSON: WMatt, do you want to add
anything to this?

MR CATE: Well, | guess | was kind of
mulling this over and | think that rmuch of the
i ndependence of the inspector general's office in
California has occurred over the last 18 nonths, two
years, and | hope the governor hasn't regretted it,
but I'mthe bearer of -- the fact he calls, | don't
know i f he renmenbers ny first name, but he remenbers
nme as the guy who al ways brings bad news, and not
only that, but | always bring it publicly, and so
what worst conbination could you have for an el ected
official. And so it is difficult, I think, for an

executive to decide to sign off on soneone to
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publicly report on things that aren't working well,
that's the nature of the beast.

M5. ROBINSON: Any foll owp?

MR WOOL: The consequences side, what
are the consequences for prison conditions for
preval ence of issues of safety and abuse of sonewhat
weak systems of oversight, other than what's emerging
in California, as seen as generally the case across
the country at least in the prison systens, we
haven't tal ked nuch about jails.

MS. DEITCH. Well, one consequence is
that we have very little way to know what's goi ng on,
we end up dealing with anecdotes. Whether people
think things are good or things are bad, we don't
have information, we don't get regular reports about
what's going on, we rely on what was reported in the
newspaper or an individual lawsuit, but to how nuch
wi despread these problens are, we don't have that
kind of information.

MR YEOVANS: | would second that. W
don't really have an enpirical basis to know what the
consequences have been. | think we can specul ate
that we woul dn't have been all engaged in these
activities if we didn't think they were reported and

they certainly had results in the past, and so you
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can imagine a world where litigation and other forns
of oversight don't exist, and | think that would be a
worl d where prisoners were |ess safe and it was | ess
humane.

M5. ROBINSON: | think we're getting
near to wapping up for the afternoon but | do want
to throw out one other question to you, we kind of
danced around it a little bit, but clearly there are
different chall enges between nonitoring and oversi ght
for prisons as opposed to jails and, Mchele, | think
you allude to that in your paper primarily, you do,
but, Bill, clearly you have dealt with that issue as
well in litigation, and |I'mwondering if each of you
can fairly quickly touch on that, what sone of the
differing chall enges are there, and, M chele, why
don't we start with you.

MS. DEITCH:  Sure.

| think that jails in particular
specifically smaller jails, nore rural jails, a |lot
of themfly under the radar screen, frankly. They're
not regulated and we get very little information
about what's going on, and these are jails that are
nore |likely to have people at the hel mthat are not
trained, they're not brought into nationa

associ ations, et cetera, et cetera, and the state in
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nmany cases has very little control over what's going
on in these places; they' re not brought before the

| egi sl ature. They're accountable typically only to,
say, in Texas the Board County of Comm ssioners,

what ever the county body is that funds them but
those bodi es don't have any expertise in jails. They
know t hey spend a | ot of noney on it but typically
their concerns are do we need a new jail, not what's
in fact happening in the jail. Those inquiries just
plain don't happen. So | guess the short answer is
we need to think of nechanisns that would allow those
jails to come under sonme body, some entity, whether
it is a state governnental entity or sonething else,
to find out what's going on, to ask the hard
questions.

MR YEOVANS: | think it is inportant
to distinguish anong jails and obviously there are
the kinds of jails that Mchele was just talKking
about that are rural, small, generally run by one guy
that has a |l ot of power, and those tend to be |ess
professional. They tend to produce for us a
di sproportionate percentage of our crinina
prosecutions sinply because they're not
professionally run and because a person who is there

is basically unchecked and is nore likely to resort
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to force and nore likely to inflict unlawfu
puni shrent. Ooviously other jails, large, the L. A
County jail, these are large institutions that are
much nore professionally run and nuch nore |ike
prisons.

| think one of the principa
characteristics, though, obviously that distinguishes
jails fromprisons is the length tinme that inmates
are there, and | think that that has, and | haven't
seen a lot of empirical work on this, but | think
that has sone effect of the likelihood of litigation
simply because i nmates who are there for a shorter
termare less likely, first of all, to have the tine
to try to change the institution but, second, to have
as much a need to change the institution. They know
they're noving on or getting out, getting rel eased.

People who are in a prison facility for the
long haul and are living with the conditions are
going to think |l ong and hard about how to inprove the
living conditions that they may be with for years.

MS. ROBINSON: Anything to add, Matt?
MR. CATE: No, that's outside of ny

jurisdiction and outside of ny depth as well, |
t hi nk.

MB. ROBINSON: And you are not
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MR. CATE: No.

M5. ROBINSON: On that note | want to
t hank our panel, you have been very hel pful.

We're going to wap up for the afternoon.

I don't know if Jenni is in the roomor if Al ex has
any words for us. Any announcenents that you want to
make before we wap up?

MR, BUSANSKY: W have another day to

go, nine o' clock tonorrow norning. | think it wll
be interesting and exciting in its own way, | hope
all of you will return, and hope to see you all

tomorrow. Thank you very rmuch.
MS. ROBINSON: Thank you.

(Hearing concluded at 4:19 p.m)



